I INTRODUCTION

The Virginia Office for Protection and Advocacy (VOPA) has investigated allegations of
abuse and neglect involving two residents of Southeastern Virginia Training Center (SEVTC) in
Chesapeake, Virginia. The residents are referred to herein as “R.L.” and “D.S.”"

The investigation was conducted pursuant to Title 42 United States Code §15000, et seq.,
the Developmental Disabilities Assistance and Bill of Rights Act, Title 42 Code of Federal
Regulations §1386.19 et seq., and §51.5-39.4, Code of Virginia (1950 as amended).> This report
is issued pursuant to §51.5-39.8.C.1., Code of Virginia (1950 as amended).

The investigation was initiated pursuant to the VOPA Director’s certification of probable
cause to believe that abuse or neglect occurred based on review and analysis of reports provided
by SEVTC that indicated that, on or about January 1, 2001, R.L. was shot with a BB gun and
D.S. sustained a laceration to his left palm. The injury reports were provided to VOPA on
January 3, 2001 pursuant to §51.5-39.12, Code of Virginia (1950 as amended)’, and stated that
the residents’ injuries were discovered by SEVTC staff on January 2, 2001.

While the investigation was ongoing, VOPA discovered that, shortly prior to the alleged
shooting, R.L. sustained serious bruises on his upper arms. These injuries were discovered by
SEVTC staff on or about December 18, 2000 but were not reported to R.L.’s Authorized
Representative (AR) or to VOPA. Also, while the initial investigation was ongoing, VOPA
discovered that D.S. did not have an authorized representative or legal guardian. On February
21, 2001, SEVTC provided a report of alleged sexual abuse involving R.L. The initial VOPA
investigation was expanded to address these additional injuries, allegations, and issues.

On December 17, 2002, VOPA forwarded a draft of this report to the Department of
Mental Health, Mental Retardation, and Substance Abuse Services (DMHMRSAS)
Commissioner James S. Reinhard, M.D., for comment. On January 24, 2003, Dr. Reinhard
responded, whose response is posted along with this report.

II. SUMMARY OF FACTS

R.L. and D.S. are adult residents of Southeastern Virginia Training Center. They reside
in a cottage with eight other residents. In December 2000, R.L. was assaulted and battered by an
SEVTC staff person, resulting in severe bruising. He was sent to a nurse. Neither cottage staff
nor the nurse notified the Facility Director of the assault and battery pursuant to applicable
Departmental Instructions of the Department of Mental Health, Mental Retardation and

"In Virginia, the designated protection and advocacy (P&A) system is the Virginia Office for
Protection and Advocacy (VOPA). This designation was effective on July 16, 2002. Prior to
that time, the designated P&A system was the Department for Rights of Virginians with
Disabilities (DRVD). The terms “VOPA” or “the office” are used in this report to refer to
VOPA or its predecessor, DRVD.

*Formerly §51.5-37, Code of Virginia (1950 as amended).

*Formerly §51.5-37.2.C.1., Code of Virginia (1950 as amended).
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Substance Abuse Services, and R.L.’s Authorized Representative was not notified as required by
SEVTC Guidelines. Several days after the assault, the Authorized Representative discovered the
bruises and contacted cottage staff who then reported the incident to the Facility Director. An
internal investigation was initiated but concluded that abuse could not be substantiated. SEVTC
did not report the assault and battery to VOPA.

In January 2001, R.L. and D.S. were shot with a pellet gun by the staff person who
committed the assault and battery. R.L.’s AR and VOPA were notified of the incident. D.S. did
not have an AR as required by applicable regulations. An internal investigation by
DMHMRSAS was initiated and resulted in a finding of abuse. The staff person and a second
employee who was present at the time of the shooting were fired. Approximately three months
after the shootings, R.L. alleged that he was also sexually abused by the employee who shot him.
An internal investigation of this allegation was conducted by DMHMRSAS and resulted in a
finding that the alleged sexual abuse could not be substantiated. In July 2001, R.L.’s AR asked
that the internal investigation findings on the assault and battery and sexual abuse allegations be
appealed to the Local Human Rights Committee for review, as provided for in DMHMRSAS
Departmental Instruction 201 (DI 201). The AR submitted a written request for review of the
internal investigation findings in December 2001. In spite of these requests, the findings were
not presented to the Local Human Rights Committee until October 3, 2002, resulting in a
decision on October 11, 2002, finding that both the assault and battery and the sexual assault
occurred as reported by R.L., but that there was “no conclusive evidence as to who perpetrated
the events.”

Prior to hiring the person who shot R.L. and D.S. and the employee who was present at
the time of the shootings, SEVTC did not obtain a national criminal records report concerning
the gunman’s criminal history as required by state law, did not follow state policy requiring
reference checks, and did not make adequate inquiry concerning the second employee’s written
statement that he had previously been convicted of assault and battery.

III. SUMMARY OF FINDINGS

A. R.L. was subjected to “abuse” by an SEVTC employee when he was grabbed and/or
struck in a manner that inflicted serious bruising.

B. SEVTC staff failed to immediately report R.L.’s bruises to the Facility Director and
R.L.’s Authorized Representative when the bruises were discovered, as required by
DMHMRSAS DI 201 and SEVTC Guidelines.

C. In spite of the severity of R.L.’s bruises, SEVTC did not notify VOPA of the bruises
even though an internal SEVTC investigation was initiated.

D. R.L. was subjected to “abuse” by an SEVTC employee when he was shot with a
pellet gun.

E. D.S. was subjected to “abuse” by an SEVTC employee when he was shot with a
pellet gun.
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Iv.

Had SEVTC notified VOPA of R.L.’s serious bruises, it is possible that heightened
scrutiny and a competent investigation might have prevented the subsequent
shootings of R.L. and D.S.

SEVTC’s Facility Director failed to designate an AR for D.S.

DMHMRSAS failed to promptly present the AR’s appeal of the bruising and sexual
abuse investigative findings to the Local Human Rights Committee.

SEVTC failed to implement statutory and policy requirements related to pre-
employment screening of the employee who committed the shooting. Specifically:

1. SEVTC failed to obtain a national criminal records check as required by Virginia
Code §37.1-20.3 and DMHMRSAS Departmental Instruction 78.

2. SEVTC failed to conduct adequate reference checks and otherwise check prior
employment records as required by Policy 2.10 of the Department of Human
Resource Management, Policies and Procedures Manual.

SEVTC failed to require the second employee to properly and adequately complete
the required disclosure of prior criminal convictions, and failed to make adequate
follow-up inquiry concerning the employee’s statement that he was convicted of a
crime.

METHODOLOGY OF INVESTIGATION

The following documents pertaining to R.L. were obtained and reviewed:

A.

B.

e

T A

[

Daily care and treatment notes;

Neurobehavioral records, reports, and notes;

Doctor’s orders and medical records;

Psychological evaluations;

Incident reports;

Internal investigation report pertaining to the shooting;

Internal investigation report pertaining to severe bruising of the arms;
Internal investigation report concerning allegations of sexual abuse;

SEVTC Programming Guideline No. 25, “Guidelines for the Involvement of Parents
or Guardians In Residential Programming;”
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T.

U.

DMHMRSAS Departmental Instruction 201 (RTS) 00 “Reporting and Investigating
Abuse and Neglect of Clients;”

DMHMRSAS Departmental Instruction 401 (RM) 99 “Risk Management Program;”

DMHMRSAS Departmental Instruction 506 (HRM) 98 “Candidate, Employee, and
Unpaid Service Provider Background Verification and Notification Requirements;”

. Department of Human Resource Management, Policies and Procedures Manual, No.

2.10;

Photographs of R.L. dated December 27, 2000 showing extensive bruising on the
arms;

SEVTC employee background checks, personal disclosure statements, and
Employment Verification form;

Personal Disclosure Statement;
Employment Applications;

Review of Employee Time Cards for employees who worked at Cottage 1A from the
period December 25, 2000 through January 9, 2001;

Letter from J. K. to M. L. dated June 7, 2000;
Letter from J. K. to W. M. dated June 29, 2000; and

Letter from SEVTC dated February 20, 2002.

The following documents pertaining to D.S. were obtained and reviewed:

A.

B.

Daily care and treatment notes;
Neurobehavioral records, reports and notes;

Doctor’s orders and medical records;

. Psychological evaluations;

Incident reports;
Court orders pertaining to the treatment;

Policies as listed above; and
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H. Hospital records of D.S. from Chesapeake General Hospital dated January 2, 2001.
The following interviews were conducted:

A. Interviews of shooting victim R.L.;

B. Observation of and attempted communication with shooting victim D.S.;

C. Cottage resident B.C.;

D. Cottage Team Leader;

E. Assistant Program Manager;

M

Cottage staff, nurse, and doctor;

SEVTC Director;

S

Family member;

e

Assistant Commonwealth’s Attorneys and Detectives;
J.  SEVTC Risk Manager and former Internal Investigator;
K. SEVTC Internal Investigator;

L. DMHMRSAS Internal Advocate;

M. Human Resources Directors of prior employers of the SEVTC staff person who shot
R.L.and D.S.; and

N. State Human Resource Analyst.
V. BACKGROUND
A. The Facility
Southeastern Virginia Training Center is a training and long-term care facility for
persons with mental retardation located in Chesapeake, Virginia. SEVTC has approximately 200
residents who reside in cottages with staff support.
R.L. and D.S. reside with eight other persons in a cottage designated for residents
who, according to the Facility, exhibit difficult behaviors. The cottage doors are locked at all

times. No other SEVTC cottage maintains locked doors at all times. The stated goal for R.L.,
D.S., and the other cottage residents is discharge to the community.

Page 5



following an internal investigation and consultation with local police, SEVTC concluded that
there was substantial evidence to indicate that abuse occurred. On January 11, 2001, pursuant to
DI 201, which states that “[i]t is expected that a facility director will terminate an employee(s)
found to have abused or neglected a client[,]” the gunman and the second employee were
terminated.

G. Coordination with Law Enforcement Authorities

VOPA provided information obtained in its investigation to and fully cooperated with
appropriate law enforcement authorities.®

H. The Gunman’s Criminal Trial

The gunman’s trial on three misdemeanor charges, including discharging a firearm in
a public building and two counts of assault and battery, was initially scheduled for February 26,
2001. The prosecution dismissed the charge of discharging a firearm in a public building based
on its conclusion that a BB gun is not a firearm covered by the applicable statute. Four SEVTC
employees appeared to testify but trial of the remaining charges did not proceed because the
second employee, who had been subpoenaed, failed to appear. The trial was continued to March
30, 2001.

On March 30, 2001, three SEVTC employees failed to appear for trial. The
prosecution expressed surprise at this development. The second employee also failed to appear.
A bench warrant was issued for his arrest. Based on the witnesses’ failure to appear at trial, the
charges were voluntarily dismissed by the prosecution.

VOPA spoke to the SEVTC employees who failed to appear for trial. One stated that
“he forgot.” Another stated that the subpoena arrived after March 30.

Law enforcement authorities are seeking the “second employee” and state that the
charges may be reinstated if the “second employee” is found.

I. Pre-Employment Screening and Related Procedures

Applicants for employment at SEVTC must complete a state job application, provide
references, list previous employers, reveal prior criminal convictions, and undergo a state and
national criminal background check pursuant to Virginia Code §37.1-20.3, which section directs
that DMHMRSAS “shall not hire for compensated employment persons who have been (i)
convicted of . . . assault and bodily wounding as set out in Article 4 (§18.2-51 et seq.) of Chapter
4 of Title 18.2. . . .” State hiring policy 2.10 which is applicable for full- or part-time state
employees requires that management personnel contact both the current and at least one former
supervisor of a final applicant for a position. Such contact must be documented in the file.

® VOPA’s investigation and publication of this report were delayed due to the ongoing criminal
investigation and due to DMHMRSAS’ delay in presenting the AR’s request for LHRC review.
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According to SEVTC, the gunman’s personnel file includes documentation that a
state criminal records check was performed but does not include documentation that an FBI
criminal records check was performed. With regard to reference checks, the SEVTC record
indicates that references were contacted by an SEVTC employee, but the employee is not
identified and there is no indication which references were contacted.

Two of the gunman’s prior employers were interviewed by VOPA. One states that it
did not receive a written “reference or prior employment inquiry” from SEVTC and, while
documentation of an oral inquiry is not kept, its response to an oral inquiry would be limited to
verification of a period of employment. Had SEVTC made a written “reference or prior
employment inquiry,” the prior employer would have communicated the content of the gunman’s
employment record, including that the individual used poor judgment, could not make
independent decisions, and voluntarily resigned. Another prior employer states that the gunman
was terminated.

By correspondence to VOPA dated February 20, 2002, SEVTC stated that reference
checks were not done for the second employee. The letter states:

there were no reference checks on [second employee]. He was a P14 and
at that time the checks were done by the cottage supervisors and the
references were not retained. The policy has now been changed.

SEVTC’s employment application materials include the following: “Have you ever
been convicted for any violations(s) of law or are you the subject of pending charges for any
offense, including moving traffic violations inside and outside the Commonwealth of Virginia?
If yes, please list and include: description of offense, statute or ordinance, date of charge, date of
conviction and County, City, State of conviction.” The second employee responded “yes” to the
question and wrote “A&B Jan. 00.” The remainder of the requested information (statute or
ordinance, date of charge, date of conviction and County, City, State of conviction) was not
provided.

VII. ANALYSIS AND FINDINGS
A. Abuse

Title 45 Code of Federal Regulations §1386.19 (Regulations of the United States
Department of Health and Human Services, Administration on Developmental Disabilities)
defines “abuse” as follows:

Abuse means any act or failure to act which was performed, or which was
failed to be performed, knowingly, recklessly, or intentionally, and which
caused, or may have caused, injury or death to an individual with
developmental disabilities, and includes such acts as: verbal, nonverbal,
mental and emotional harassment; rape or sexual assault; striking; the use
of excessive force when placing such an individual in bodily restraints; the
use of bodily or chemical restraints which is not in compliance with
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Federal and State laws and regulations or any other practice which is
likely to cause immediate physical or psychological harm or result in long
term harm if such practices continue.

DI 201 defines “abuse” as follows:

Abuse means any act or failure to act by an employee or other person
responsible for the care of an individual that was performed or was failed
to be performed knowingly, recklessly, or intentionally, and that caused or
might have caused physical or psychological harm, injury, or death to a
person receiving care or treatment for mental illness, mental retardation or
substance abuse. Examples of abuse include, but are not limited to, acts
such as:

e Rape, sexual assault, or other criminal sexual behavior;

e Assault or battery;

e Use of language that demeans, threatens, intimidates or humiliates the
person;

e Misuse or misappropriation of the person's assets, goods or property;

e Use of excessive force when placing a person in physical or
mechanical restraint;

e Use of physical or mechanical restraints on a person that is not in
compliance with federal and state laws, regulations, and policies,
professionally accepted standards of practice or the person's
individualized services plan; and

e Use of more restrictive or intensive services or denial of services to
punish the person or that is not consistent with his individualized
services plan.’

Based on the facts set forth at pages 6 through 8, above, the gunman knowingly
struck R.L. on or about December 18, 2000, resulting in R.L. being injured, and knowingly shot
R.L. and D.S. with a pellet gun on or about January 1, 2001, resulting in their injury. With
regard to the allegations of sexual abuse described at page 8, above, given the strong direct and
corroborative evidence that the other incidents of abuse occurred in the manner specifically and
credibly described by R.L., and the finding of the LHRC that the sexual abuse incident occurred
as described by R.L., there is strong reason to believe that the allegations of sexual abuse are
true.

Based on the foregoing, VPOA finds as follows:
1. R.L. was subjected to “abuse” by an SEVTC employee when, on or about

December 18, 2000, he was grabbed and/or struck in a manner to inflict serious
bruising.

’ The current Human Rights Regulations define “abuse” in virtually identical terms. Title 12
Virginia Administrative Code §35-115-30.
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2. R.L. was subjected to “abuse” by an SEVTC employee when, on or about January
1, 2001, he was shot with a pellet gun.

3. D.S. was subjected to “abuse” by an SEVTC employee when, on or about January
1, 2001, he was shot with a pellet gun.

B. D.S.’s Right to Have an Authorized Representative

Former Title 12 Virginia Administrative Code §35-110-10, et seq. required
appointment of an Authorized Representative for residents who were unable to make informed
decisions.'’

The current Human Rights Regulations (Title 12 Virginia Administrative Code §35-
115-70) provide in pertinent part:

A. Each individual has a right to participate meaningfully in decisions
regarding all aspects of services affecting him. This includes the right to:

8. Have a legally authorized representative make decisions for him in
cases where the individual lacks capacity to give informed consent.

B. The provider’s duties:

9. When it is determined that an individual lacks the capacity to give
consent, the provider shall designate a legally authorized
representative. The director shall have the primary responsibility for
determining the availability of and designating a legally authorized
representative. . . .

D.S. is unable to participate meaningfully in decisions regarding his services and
provide “informed consent.” Therefore, VOPA finds that the SEVTC Facility Director was
required, and continues to be required, to designate an appropriate Authorized Representative to
serve on D.S.’s behalf. At the time of the shootings and thereafter, this was not done, which

' The former Human Rights Regulations allowed the Facility Director to serve as Authorized
Representative when there was no legal guardian or qualified next-of-kin if approved by the
Local Human Rights Committee (LHRC). Subsequent to adoption of the former regulations and
prior to promulgation of the current Human Rights Regulations, §37.1-84.1, Code of Virginia,
was enacted precluding Facility Directors and other DMHMRSAS employees from serving as a
resident’s Authorized Representative.
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violated and continues to violate D.S.’s rights under the DMHMRSAS Human Rights
Regulations.

C. Violation of Statutory, Regulatory, and Other Reporting Requirements

DI 201 states in pertinent part:

Employees and other service provider(s), including volunteers must:

o Immediately report any incident or allegation that could constitute
abuse or neglect to the facility director. . . ."'

SEVTC’s “Guidelines for the Involvement of Parents or Guardians In Residential
Programming” state as follows:

Guideline 8 (B):

(1) Medical incidents — admission to the infirmary, serious illness,
accidents, trips to the hospital.

Contacts regarding medical issues will be made by the Primary Nurse
or another Center nurse. The cottage team leader will follow-up to
ensure that authorized representatives are informed about significant
medical events. The team leader and primary nurse will be guided by
AR’s preferences for information on issues of lesser significance; . . .

SEVTC’s cottage staff discovered R.L.’s bruises on or about December 18, 2000 and,
based on their assessment of the severity of the bruises, sought and obtained medical attention by
the nurse. The bruises were “injuries” that might have been caused by “striking,” and therefore
might have resulted from abuse as defined at Title 42 Code of Federal Regulations §1386.19.
Therefore, pursuant to DI 201, cottage staff and the nurse were required to immediately report
the bruises to the Facility Director. This was not done. As a result, the Facility Director did not
initiate an internal investigation as required by DI 201. Likewise, neither the cottage staff nor
the nurse notified R.L.’s Authorized Representative of the bruises and examination by the nurse
as required by SEVTC Guideline 8§ (B).

In addition, the SEVTC Facility Director did not provide a Critical Incident Report to
VOPA concerning the bruises.

" The current Human Rights Regulations likewise require DMHMRSAS employees to
“immediately report” suspected abuse to the Facility Director. Title 12 Virginia Administrative
Code §35-115-50.
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Virginia Code §51.5-39.12'7 states:

Notwithstanding any other provision of law, the directors of state facilities
as defined in §37.1-1 shall notify the Director of the [Virginia Office for
Protection and Advocacy] in writing within forty-eight hours of critical
incidents or deaths of patients or residents in state facilities. For purposes
of this section, a critical incident shall be defined as serious bodily injury
or loss of consciousness requiring medical treatment. The Commissioner
of the Department of Mental Health, Mental Retardation and Substance
Abuse Services shall provide to the Director of the Department a written
report setting forth the known facts of critical incidents or deaths of
patients or residents of facilities within fifteen working days of the critical
incident or death.

In correspondence to VOPA dated June 19, 2002, the Facility Director stated that:

“A Critical Incident Report was not completed because the requirements
of 51.5-37.1 were not met. That statute defines a critical incident as . . .
"serious bodily injury or loss of consciousness requiring medical
treatment..."

Following an assessment of [R.L’s] bruises by the nurse on December 18,
2000, medical treatment was not required, therefore, no Critical Incident
Report was required and no report made to your Department."

Addressing the above quoted correspondence, other DMHMRSAS facilities have
completed and forwarded Critical Incident Reports to VOPA in cases involving bruising where
the resident was seen by medical personnel but further “medical treatment” was not required.
Indeed, a short time after R.L.’s bruising was discovered, SEVTC itself submitted a Critical
Incident Report where a resident was bruised and seen by medical personnel, but treatment was
not required. Nevertheless, assuming and hoping that no other factors affected or motivated the
decision not to complete and forward a Critical Incident Report, including that more than 24
hours had passed since discovery of the bruises by cottage personnel, DMHMRSAS should
carefully evaluate its current standards for critical incident reporting and enforce uniformity
among facilities.

In the final analysis, however, reports clearly required by DI 201 and SEVTC
Guidelines were not made, including a report to R.L.’s Authorized Representative, and the
required internal investigation was not timely initiated. Had these steps been taken, heightened
scrutiny by SEVTC supervisors and by R.L.’s Authorized Representative, followed by a
competent investigation, might have affected subsequent events including, as observed by R.L.’s
Authorized Representative, the shootings.

Based on the facts and the applicable Departmental Instruction and Guidelines,
VOPA finds as follows:

2 Formerly §51.5-37, Code of Virginia (1950 as amended).
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1. SEVTC staff failed to immediately report R.L.’s bruises to the Facility Director,
as required by DMHMRSAS Departmental Instruction 201 when such bruises
were discovered on or about December 18, 2000.

2. SEVTC staff failed to report R.L.’s bruises to his Authorized Representative
when such bruises were discovered on or about December 18, 2000, as required
by SEVTC Guidelines.

3. The SEVTC Facility Director failed to report R.L.’s bruises to his Authorized
Representative when such bruises were brought to the Facility Director’s attention
on or about December 24, 2000, as required by DMHMRSAS policy.

4. The SEVTC Facility Director failed to notify VOPA of R.L.’s bruises.
D. The AR’s Appeal of the Internal Investigation Findings
DI 201 states:

When the investigation is closed, the advocate will discuss the
determination of the investigation and the facility director’s actions with
the client and advise the client of the right to pursue the matter through the
human rights review process, if the client is dissatisfied with the
findings."

In July 2001, pursuant to DI 201, R.L.’s Authorized Representative orally requested
that the internal investigation findings addressing the bruising and sexual abuse allegations be
appealed to the Local Human Rights Committee. On December 13, 2001, the same request was
presented in writing. However, the issues were not presented to the LHRC until October 3,
2002, effectively abridging the AR’s right to LHRC review within a reasonable time.

Based on the facts and DI 201, VOPA finds that SEVTC failed to present the
Authorized Representative’s appeal of the bruising and sexual abuse investigative findings to the
Local Human Rights Committee within a reasonable time.

E. Pre-Employment Screening Failures
Virginia Code §37.1-20.3 states in pertinent part:

A. As a condition of employment, the Department [DMHMRSAS] shall
require any individual who (i) accepts a position of employment at a state
facility as defined in §37.1-1 and was not employed by that state facility
prior to July 1, 1996 . . . to submit to fingerprinting and to provide
personal descriptive information to be forwarded along with the

B Current Title 12 Virginia Administrative Code §35-115-50 also allows abused individuals or
their Authorized Representative to seek LHRC review if either is dissatisfied with the Facility
Director’s actions.
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applicant's fingerprints through the Central Criminal Records Exchange to
the Federal Bureau of Investigation for the purpose of obtaining criminal
history record information regarding such applicant.

For purposes of clause (i) above, the Department shall not hire for
compensated employment persons who have (i) been convicted of . . .
assault and bodily wounding as set out in Article 4 (§18.2-51 et seq.) of
Chapter 4 of Title 18.2. . ..

Virginia Code §18.2-57 (part of Article 4 of Chapter 4 of Title 18.2) establishes
assault and battery as a criminal offense.

Department of Human Resource Management Policies and Procedures Manual policy
2.10 states:

Agencies should check references with the current and at least one former
supervisor of the applicant who is the final candidate for the position. The
reference check should attempt to obtain information such as the
following:

Name

Employment dates

Position title

Position duties

Beginning and ending salaries

Training Completed

Performance (work experience, KSA’s competencies)
Whether the employee would rehire the applicant
Verification of any required license, certification or degree.

By its own admission, SEVTC failed to obtain a national criminal records check for
the employee that assaulted and battered R.L. and later shot him. SEVTC likewise failed to
conduct required pre-employment screening of the same employee by completing meaningful
and effective reference checks, and failed to make adequate inquiry of the second employee’s
statement that he had been convicted of assault and battery. Absent full compliance with its own
pre-employment screening requirements, neither employee should have been hired. Had the
employees not been hired, the abuse confirmed by VOPA’s investigation would not have
occurred.

Based on the foregoing, VOPA finds that:
1. SEVTC failed to implement statutory and policy requirements related to pre-

employment screening of the employee who committed the shooting.
Specifically, with regard to this employee:
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a. SEVTC failed to obtain a national criminal records check as required by
Virginia Code §37.1-20.3.

b. SEVTC failed to conduct adequate reference checks and otherwise check prior
employment records.

2. SEVTC failed to require the second employee to properly and adequately
complete the required disclosure of prior criminal convictions, and failed to make
adequate follow-up inquiry concerning the employee’s statement that he was
convicted of “A&B.”

VIII. DMHMRSAS RESPONSE

On December 17, 2002, VOPA forwarded a draft of this report to DMHMRSAS
Commissioner James S. Reinhard, M.D., for comment. On January 24, 2003, Dr. Reinhard
responded.

The response acknowledges that the shootings were “serious incidents” that cause a
“great deal of concern and pose special challenges to us all in our efforts to continually improve
our performance.” The response also agrees that the Authorized Representative’s request for
LHRC review of the internal investigation findings regarding the bruising and sexual abuse
incidents was unnecessarily delayed and that “the Office of Human Rights has taken appropriate
corrective personnel action to remedy the situation.”

However, following these positive and constructive comments, the response
unfortunately veers to a less positive course of conclusory denial and apparent disregard of the
evidence. For example, the response states that “SEVTC did conduct pre-employment screening
as required by DMHMRSAS Departmental Instruction 506 (HRM) 98, Candidate, Volunteer,
Service Provider Notification and Background Verifications, and DHRM Policy 2.10[,]” and
claims that required criminal background checks were done. The evidence belies these claims.
Specifically, it is indisputable that a national criminal records check was not completed for “the
employee that assaulted and battered R.L. and later shot him,” as required by the Code of
Virginia and by DI 506. It is further indisputable that the second employee admitted to a
conviction for “A&B,” but then failed to further clarify the meaning of “A&B,” set forth the
“statute or ordinance” violated and the “County, City and State” where the conviction occurred,
all as expressly required by the DMHMRSAS application form, effectively precluding
meaningful and documented follow-up to confirm whether the conviction precluded employment
under Virginia law. DMHMRSAS’ undocumented claim that the required supplemental
information was orally and satisfactorily obtained by the Human Resources Director [the
apparent procedure “at the time of (these) hire(s)”] unfortunately falls far short of meaningful
and responsible implementation of the General Assembly’s admonition that persons convicted of
assault and battery not be hired at training centers.

Next, the response claims that each incident, including the bruising incident, was reported

“in a timely manner” and “thoroughly, timely and independently investigated.” This troubling
claim apparently relies on the premise that staff inquiry can responsibly end based on a resident’s
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initial explanation for serious injury. The flaw in this position is apparent and should not serve
as a basis for a broad and loose policy that allows and relies on individual and subjective staff
evaluations in all circumstances."”

Next, the response seeks to diminish the indisputable and unacceptable delay in
presenting the AR’s appeal of the internal investigation findings to the LHRC by stating that * . .
the OHR staff involved has no knowledge of the written request for LHRC appeal cited by
VOPA.” This assertion is surprising and disappointing since the AR and VOPA discussed the
content of the AR’s written appeal with OHR staff, thereby confirming both delivery and receipt
of the appeal by SEVTC’s OHR staff.

Finally, the response complains that the report should not reference the current Human
Rights Regulations because such an approach seeks to apply current human rights standards not
in effect at the time of the bruising, sexual abuse, and shootings. However, a simple review of
DI 201, which was promulgated and was in effect when each instance of abuse occurred,
confirms that the standards in effect at the time of the incidents were virtually identical to those
found in the current regulations. Moreover, with regard to D.S.’s right to appointment of an
Authorized Representative, the denial of this right both precedes and post dates the effective date
of the current regulatory guarantee. Finally on this point, notwithstanding DMHMRSAS’
incorrect claim that VOPA seeks to retroactively apply standards not in effect when the abuse
occurred, the new regulations are properly referenced for purposes of recommended, prospective
corrective action.

IX. CONCLUSION AND RECOMMENDATIONS

R.L. was subjected to multiple instances of abuse by an SEVTC employee, including
assault and battery, resulting in serious bruising, sexual abuse, and being shot with a pellet gun.
D.S. was shot with the same pellet gun by the same employee. A series of SEVTC missteps,
mistakes, and procedural violations contributed to occurrence of the abuse, including its failure
to conduct required pre-employment screening, failure to adequately and thoroughly investigate
the assault and battery, failure to immediately notify the Facility Director of suspected abuse and
failure to provide required reports of R.L.’s injuries and potential abuse, including notice to his
Authorized Representative. In addition, SEVTC and DMHMRSAS have, for years, disregarded
D.S.’s right to have an Authorized Representative. Finally, either intentionally or by inaction,
SEVTC prevented review of its internal investigation findings by the Local Human Rights
Committee for fifteen months. Based on the facts, issues, and violations presented in this report,
VOPA makes the following recommendations:

1. That DMHMRSAS assure that facility staff immediately report suspected abuse,
neglect, or exploitation to the Facility Director, as required by current Title 12
Virginia Administrative Code §35-115-50.

*R.L. had no history of self abuse or accidents resulting in serious bruising. Moreover, after the
shooting, R.L. told SEVTC staff that the gunman was the person who beat him. However,
notwithstanding this new and, to use DMHMRSAS’ term, plausible explanation, SEVTC failed
to reopen the bruising investigation, strongly indicating that the response simply offers
contrivance to avoid accountability.
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2. That DMHMRSAS assure that Facility Directors immediately notify a resident’s
Authorized Representative of receipt of a staff report of suspected abuse, neglect, or

exploitation of a facility resident, as required by current Title 12 Virginia
Administrative Code §35-115-50.

3. That DMHMRSAS direct that Facility Directors immediately designate an
Authorized Representative to make decisions for all facility residents who lack the
capacity to give informed consent concerning any and all aspects of services affecting
the resident, as required by current Title 12 Virginia Administrative Code §35-115-
70.

4. That DMHMRSAS assure that any request by an Authorized Representative for
review by a Local Human Rights Committee of a facility’s internal investigation
findings or director’s actions on such findings be immediately presented to such
Local Human Rights Committee.

5. That DMHMRSAS assure that applicants for employment at one of its facilities
submit to fingerprinting and provide required personal descriptive information, and
that such fingerprints and information be forwarded through the Central Criminal
Records Exchange to the Federal Bureau of Investigation for the purpose of obtaining
criminal history record information regarding such applicant, as required by §37.1-
20.3, Code of Virginia (1950 as amended).

6. That DMHMRSAS assure that thorough and proper reference checks be undertaken
and documented for all final candidates for a position at SEVTC and other
DMHMRSAS facilities, as required by Policy 2.10 of the Department of Human
Resource Management Policies and Procedures Manual.

Dated: March 26, 2003
Respectfully submitted,
Virginia Office for Protection and Advocacy
202 N. 9" Street, 9" Floor

Richmond, VA 23219
(804) 225-2046

Gary L. Conover, Managing Attorney

Kristin B. Cooper, Staff Attorney
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Staff from the Office of Human Rights (OHR) was in frequent contact with R.L.’s
authorized representative (AR) throughout the course of each investigation. These
contacts involved discussions of the outcomes of the various investigations and of the
AR’s preference to pursue further action. However, the OHR staff involved has no
knowledge of the written request for LHRC appeal cited by VOPA.

The SEVTC LHRC heard the appeal of the R.L. case on October 3, 2002 and
issued their response on October 22, 2002. The Office of Human Rights (OHR)
acknowledges a delay in the scheduling of the LHRC hearing. The timing of the hearing
was beyond normal standards, and the Office of Human Rights has taken appropriate
corrective personnel action to remedy the situation.

Regarding D.S., he does not have a family member willing or able to serve in an
AR capacity. In accordance with regulations, repeated attempts have been made to find
someone to serve as his AR, but they have been unsuccessful. D.S.’s treatment and
habilitation program have been, and continue to be, judicially authorized pursuant to
Virginia Code § 37.1-134.21. This statute provides for judicial authorization of treatment
for residents and patients who do not have authorized representatives.
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Employment Pre-Screening Background Checks

SEVTC did conduct pre-employment screening as required by DMHMRSAS
Departmental Instruction S06(HRM) 98, Candidate, Volunteer, Service Provider
Notification and Background Verifications, and DHRM Policy 2.10. Consistent with
Virginia Code § 37.1-20.3, SEVTC requested criminal background checks on both staff
persons. The criminal background checks, which included FBI fingerprint searches, were
consistent with regulatory and legal requirements. The FBI did not show a criminal
record for either former employee, and results from the State Police revealed no state
criminal record for either employee. Therefore, both former employees were eligible for
employment under Virginia Code.

Since then, SEVTC has taken steps to improve documentation of the criminal
background checks. The facility Disclosure Form was revised so that it now records
initiation of the search and the results more clearly. This form is completed and signed by
the facility Human Resource Director for each potential hire.

SEVTC also obtained references from past employers on both former employees.
At that time, the Supervisor for the cottage (Cottage Supervisor) in which the vacancy
existed conducted the reference checks. Employment references were obtained for the
employee that allegedly shot the pellet gun (staff A) from his current supervisor as well
as two former employers at the time of his application. The references for staff A
indicated that he had had satisfactory performance.

SEVTC could only confirm one prior employer for the employee who saw the
pellet gun in staff A’s possession on facility property (staff B), and obtained a reference
from that employer. The Disclosure Statement completed by staff B indicated that he
checked “yes” to the question of whether he had been convicted of or was the subject of
pending charges; he also wrote “A&B — Jan.00.” At the time of hire, it was the practice
of the SEVTC Human Resource Director to discuss disclosure statements with candidates
whenever there was a questionable entry to clarify the information provided. Any
discovered offenses meeting the criteria set forth in Virginia Code § 37.1-20.3, or raising
questions about the candidate’s suitability, would have been addressed immediately with
the Facility Director. Therefore, it is concluded that the Human Resources Director was
satisfied with the explanation provided by the employee. Since that time, the facility
Office of Human Resource Management has conducted all reference checks for all
prospective hires (part-time or full-time positions).

Summary

Investigation into these incidents were initiated in a timely manner and in
compliance with regulations and policy. Criminal background checks were made
according to section § 37.1-20.3 of the Code of Virginia. Notification to VOPA was made
in compliance with the requirements of Virginia Code § 51.5-37.1. Staff A and staff B
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were terminated by SEVTC from employment. Efforts, as indicated, have been made to
make improvements in processes relevant to the issues raised. For example, to enhance
documentation of pre-employment screening, SEVTC has revised its Disclosure Form
and has made reference checks the sole responsibility of its Office of Human Resources.
In addition, the Office of Human Rights has taken corrective action to ensure timely
LHRC hearings. The DMHMRSAS Abuse and Neglect Investigations unit provided
training on the reporting and investigating of suspected abuse and neglect to facility
Human Rights Advocates and Internal Investigators on October 17™ and 18", 2002. The
Department also has revised its Departmental Instruction # 401, Risk Management,
which became effective in December 2002. Departmental Instruction # 401 now contains
specific protocols for investigating unexplained injuries.



